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,ENUE—Under R.R. 4:3-2 venue 
in any action affecting title or 
possession of real property 
must be laid in the county in 
which the property is situate 
though such title or possessory 
action is ancillary or subord- 
inate to other counts or major 
claims in the complaint. 
ENUE — APPEAL — Leave to 
appeal from an interlocutory 
order denying a change of 
venue to the county where the 
lands involved in the action 
are situate may be had under 
R.R. 2:2-3. 
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fre “und, J. A. D. rendered Nov 27, 
356. Appellate Div. Countrywood 

Donnelly. For appellants — 
Robert P. Hanley (Edward F. 
Broderick, atty). For respondent 
-Frank G. Schlosser (Mackerly 
: Friedman, attys). 


Defendants cont racted t o pe 





"from plaintiff. Deft endants 
into possession prior to 
losing of title under a wri ies 
ireement whereby defendants 
igreed to pay $105 per m ionth 
‘or use and occupancy, the rela- 
conship not to be that of land- 
rd and tenant, until title was 
losed. The defendants n made the 
monthly payments until Aug. 1, 
955 when they allegedly de- 
2ulted and have since refused 
vacate the premises 
The complaint is in four 
ounts, the first three for mon 
udgments and the fourth 
session and damages 
mesne profits. 
Defendants moved 
venue from Sussex Ci 
Morris County on the gro 
e action involves possess 
al property in Morris Ci 
mney rely on R.R. 4:3-2. The ] 
jurt denied the motion on the 
mound, according to appella 
nat the action for poss 
vas ancillary to the other thr 
Leave to appeal was 
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und 
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unts. 
ranted. 
Held: R.R. 4:3-2 provides: “In 
ittions affecting the title to real 
perty or an interest therein, 
ssory or otherwise .. . the 








n€ WHenue shall be laid by the plain- 
ae t in the county in which any 
s srty affected is situate 
i re is no basis in the rule, 
*h uses the word “shall’’, for 
‘consideration of whether the 
r 1fossessory action is ancillary to 
eg ‘her counts or major claims. 
:0fthe rule is clear and mandatory. 






























ne respondent argues it had 
ul elgg as to where the venue 
ht be laid. The fourth count 
PF ag soage of real propet rty 
M the venue must, unde 
he beng be laid where the lan 
48 its situs. 
intiff ‘argues this —* 
win induce a multipli 
in that it will ae sepa- 
‘¢ suits in the county where 
“@ property is located a in 
L0ther county on other ca 
- action. The answer is (1) the 
Puc is clear and unambiguous 
and (2 
ictioneltaine can so avoided by 
hsolidation of all the causes 
Single action under R.R 













Plaintiff also argues nee to 
1 should not have 

d because the cially 
; are not substantial. 
Ss been held that pla 
zht to a trial in the county 
iére the lands are situated or 
mm cause of action arose is a 
@ stantial right of which he 
4y not lawfully be deprived by 
“¢ court. 

The argument that review of 
“¢ denial of a motion for 
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change of venue can be had 

only on appeal after final judg- 

ment is not persuasive. It is 

more equitable and expedient 

that the question of venue be 

determined before trial. 
Reversed. 





Mercer Bar Schedules 
Testimonial Dinner To 
Judge Knight 


Robert M. Backes, President of 
the Mercer County Bar Associa- 
tion, announced plans to honor 
Superior Court Judge J. Edward 
Knight on Wednesday, Decem- 
ber 12, at the Greenacres Coun- 
try Club, Princeton-Lawrence- 
ville Road, Lawrenceville, New 
Jersey. The testimonial dinner 
will commence with a reception 
at 6:30 p.m. 

Judge Knight has recently 
been appointed by the Supreme 
Court as the Mercer County As- 
signment Judge, and this dinner 
will serve as a testimonial to his 
recent appointment, Backes 
stated. All members of the Mer- 
cer County Bar will be in at- 
tendance. 

“Knowing that Judge Knight 
has many friends on the Bench 
and Bar throughout the State,” 
Backes reported, “we are cor- 
dially inviting all of his friends 


to attend this gala affair.” 
All persons interested may 


contact Ticket Chairman Alex- 
andria Kozak, One West State 

Street, Trenton, telephone Ex. 

2-6189. 

Superior Court Judge 
Thomas Schettino will be 
principal speaker. 

Nathan N. Schildkraut has 
been appointed Chairman of 
the dinner with Margaret L. Le- 
bair, Nicholas M. Giordano, Jr., 
and James A. Waldron assisting 
on the committee. 

Magistrate Gordon A. Philips 
was appointed to handle pub- 
1clty. 

The Committee has invited 
members of the Mercer, Middle- 
and Monmouth County 
Bench to attend the dinner in 
Judge Knight’s honor since he 
presides in these counties. 


C. 
the 


sex 


Ethics Committee 
Changes 


ORDERED that ‘John D. Mc- 
Master is appointed to the Hud- 
son County Ethics and Griev- 
ance Committee for a term ex- 
piring December 31, 1959 to re- 
place James D. Carpenter, and 
Alfred D. Antonio is an- 
pointed to the Middlesex County 
Ethics and Grievance Commit- 
tee for a term expiring Decem- 
ber 31, 1959 to replace Wiliiam 
D. Dansberry. 

By the Court, 

s/ ARTHUR T. VANDERBILT 

C. J. 


that 


Dated: November 26, 1956. 
School Honors Brandeis 
Waltham, Mass. (ACCN) — 


Nine-year old Brandeis univers- 
ity, located here, recently hon- 
ored the 100th anniversary of 
the birth of the jurist for whom 
it is named—the late U. S. Su- 
preme court Justice Louis Dem- 
bitz Brandeis. Brandeis died in 


1941. 
The centennial observance 
was opened with a dinner at 


which Judge Simon E. Sobeloff 
of the U. S. Court of Appeals, 
Fourth district, lauded Brandeis’ 
influence in the field of civil lib- 
erties as “incalculable.” 


Brennan ete Court 


Integration, Pretrial Use 


To Clear —— 


(ACCN 


Chicago 
grated system a state courts, | 
consisting of three or at most| 
four yorediet ‘tional levels, to- 
gether with ma indatory pretrial | 
conferences and unlimited dis- 
covery in civil suits, was given 
s the answer to court calendar 
congestion U.S. Supreme 
Court Justice William J. Bren- 
nan Jr. in an address here last | 
night. 

Justice Brennan spoke before | 


the quarter-annual 
the Chicago Bar 
ning hall. His topic 
Congested Calendars 
Courts—The Problem 
Solved.” 

In his talk he 
experience in c 


in Den- 
“The 
Our 


Assn. 
was 
in 


drew upon his 
rmbatting calen- 


dar congestion as an associate | 
justice of the Supreme court of | 
New Jersey, where he sat before | 
his recent appointment to the 
U. S. Supreme court. 

The invitation to Justice 
Brennan to talk on calendar 
congestion been extended 
by the Chicago Bar Assn. before 


his appointment to the nation’s 
high court. 
Justice Brenna 
Jersey now 
calendar congest 


n said that New 
‘no problem of 
ion in any courf 


has 





in the state. An automobile acci- 
dent suit and every other kind 
of suit can tried not more 
than nine months after it is 
brought, and in most counties 
within six months,” he stated. 
Better still, he added, ‘only 
one out of five actions ever goes 
to trial at yecause four of 
them are untarily settled 
without trial.” By this he re- 
ferred to New Jersey’s adoption 
in 1948 of mandatory pretrial 
conferences in all civil cases, 
and the use of unlimited pretrial 
discovery procedure which need 
not be confined to evidence 
which would be legally admissi- 


ble at the trial 
The pretrial conference is not, 
Justice Brennan said, an 





since that would present the 
possibility of intimidation of a 
litigant, but rather to clarify the 


in order to expe- 
The New Jersey 


issues involved 
dite the trial 





courts, he added ve the effec- 
tive power to prevent misuse of 
the system. 

The Justice predicted the 
eventual adoption by all states 


of a modern, 
system. “The vast 
business,” he noted, 
by a system of but three courts.” 
He also praised the _ idea, 
adopted in New Jersey, of an 
administrative director of courts, 
to gather and interpret 
tics on pending case loads, and 
to generally insure smooth func- 
tioning of the court system. 
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Judicial Sale Ranked 
As Voidable Preference 


Los Angeles (ACCN)—A judi- 
cial sale conducted in a state 
court prior to bankruptcy cre- 
ates a voidable preference un- 
der section 60a(1) of the Bank- 


integrated court | zs 
federal court | Nov. 27. President Maxwell and 


“is handled | 


ruptcy act, referee in bankrupt- | 


cy Howard V. Calverley has ruled 
here. 

The memorandum opinion in 
the case of Feldman-Selje Corp., 
Bankrupt (No. 74412-TC), 
that a judicial 


— An inte- 


meeting of | 


Can Be! 


in- | 
strument for forcing settlements, | 


An Analysis Of The Report Of The Legislative 


Commission To Study The Improvement 


Of The Law Of Evidence 





By Hamilton F. Kean 
Member of the N. J. Bar 
(Continued from last week) 
Preliminary Note 

A typographical error appears 
in the first installment of this 
article as printed in The Law 
Journal of last week. At the bot- 
tom of the first paragraph in the 
second column of page 5 of that 


which read as follows 
article as submitted: “The Com- 
mission’s substantial changes in 
the Uniform Rules are generally 
in the direction of existing law 
and would result in leaving it 
without many significant altera- 
tions.” In the process of type- 
setting the word “many” was in- 
advertantly omitted. I wish to 
note this correction to avoid any 
inference that the Commission 
| has proposed no 





| 





ABA Cooperates In 
'Medico-Legal Film Series 


Joint cooperation of the 
American Bar Association and 
the American Medical Associa- 
tion has made possible the pro- 
duction of a series of films deal- 
ing with the professional rela- 
tionships of lawyers and doctors. 
The first film already has been 
produced and five others are 
contemplated. 


The title of the first film is 
“The Medical Witness”. It is a 
30-minute black and white pic- 
ture depicting right and wrong 
methods of presenting medical 
testimony in the trial of a per- 
sonal injury case. It will be made 
available for showings before 
bar associations and medical so- 
cieties throughout the country. 


The series is being produced 
by the William S. Merrell Com- 
pany, 128-year old pharmaceu- 
tical manufacturing firm of Cin- 
'cinnati, O., as a service to doc- 
| tors and lawyers. By contractu- 
al arrangement, both ABA and 
AMA review scripts in advance 
for technical accuracy. Ameri- 
can Bar Association participa- 
| tion was arranged by the Com- 
mittee on Public Relations and 
approved by the Board of Gov- 
ernors. 


President David F. Maxwell of 
| ABA and officials of the Ameri- 
can Medical Association attend- 
ed the premier showing of “The 
Medical Witness” in Seattle on 





Dr. David Allman of Atlantic 
City, N. J., president-elect of the 
American Medical Association, 


| spoke briefly prior to the show- 


statis- | 


| sional, 


ing. 
First Such Series to Be Filmed 
This was the first series of 
films ever produced dealing with 
various phases of lawyer-doctor 
relations in professional prac- 
tice. The purpose is educational 
—to acquaint lawyers and doc- 
tors with each other’s profes- 
procedural and ethical 
problems in litigation and other 
areas where the two professions 
come in contact. The films are 
being produced primarily for 
showing to lawyers and doctors. 
Bar associations wishing to 
arrange for showings of “The 
Medical Witness” and later films 
in the series may do so through 


the American Bar Association 
held | | Committee on Public Relations. 
sale “provides no | However, details of the distribu- 


cloak of immunity from the ef- | tion still are being worked out. 


fects of section 60 regarding 
voidable preferences.” 


| 


Further information as to dis- | 
tribution will be announced. 


changes in existing law. As will 


| be detailed in the remaining in- 


issue there appears a sentence | 
in the| 


significant | 


| stallments, 


some significant al- 
terations (although substantial- 
ly less than in the proposals of 
the Court Committee and the 
drafters of the Uniform Rules) 
would be made in existing law, 
notably in Rules 14, 21 and 58. 


II. Specific Changes 
A. General Provisions. 

The most substantial change 
in this section proposed by the 
Commission is that in Rule 2 
which has already been dis- 
cussed and which limits the 
present scope of Rule 7 to leave 
existing statutory provisions op- 
erative. As the Commission has 
indicated that it has not yet de- 
termined which of the present 
statutes are to be preserved, I 
shall merely note that they in- 
clude the much criticized “Dead 


|/man’s Act.”” 


As has also been mentioned, 
Rule 2(4) would permit the 


| judge to relax the rules in any 


case where it is manifest that 
a strict adherence to them 
would work unjustice. “Privi- 
leges” and “Hearsay Evidence” 
are specifically excluded from 
this rule. Thus it would appear 
that its use would be largely 
confined to “witnesses” and “ex- 
trinsic policies’. 

Rule 3, as recommended by 
the drafters of the Uniform 
Rules and the Court Committee, 
provided that the exclusionary 
rules (except Rule 45 and a valid 
claim of “privilege”) would not 
apply where it was found that 
no bona fide dispute existed as 
to the fact to be proved. This 
has been changed by rendering 
it inapplicable in the case where 
a party puts his opponent to the 
proof. This would seem to render 
the rule merely a statement of 
existing law in that it would in 
effect require the parties to stip- 
ulate to the admissibility of 
otherwise inadmissible evidence 
even if the trial judge deter- 
mined that there was no bona 
fide dispute as to the fact to be 
proved. 

The major change in Rules 4 
and 5, dealing with the effect of 
erroneous admission or exclu- 
sion of evidence, is one of em- 
phasis. The Commission would 
require that the reviewing court 
be of the opinion that the error 
“probably did not” affect the 
verdict. This is to be compared 
with the present New Jersey 
rule that it must appear that 
the denial of the relief sought is 
“inconsistent with substantial 
justice’” (civil) or “that the de- 
fendant thereby suffered mani- 
fest injury or wrong’ (crimin- 
al), and with the provision of 
the Uniform Rules and the 
Court Committee that the er- 
roneous rule probably had “a 
substantial influence” on the re- 
sult. The Commission relegates 
the task of dealing with the 
necessity of objection and the 
“plain error’ rule to rule of 
court. 


Rule 8 governs the functions 
of judge and jury with respect 
to preliminary questions of fact. 
The Commission has proposed 
adoption of the Massachusetts 
rule with respect to confessions.” 
This contemplates that the jury 


1 ) 


(Continued on page 5, col. 


28 N.J.S 


2A:81-2. See Court Committee 
Report, p. 1 1 
} 29 R.R. 1:5-3, R.R. 2:5 
30 R.R. 1:5-1: R.R. 2:5 
31 See Jacobs, neral Provisions,’’ 10 
Rutgers L. Rev. 485. 499, N. 78 (1956). 
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DIGESTS OF RECENT OPINIONS’ '' 





ZONING — The burden is on 
one asserting a right to con- 


zoning ordinances prohibited the 
use of the second floor for din- 


there is no proof plaintiffs knew 


of the changes made prior 


ADMINISTRATIVE LAW — Ad- | not proved and also in reliance tinue a protested non-con- | ing and dancing. The burden|commencement of the actio CN] 
ministrative interpretations | on N.J.S.A. 33:1-77. forming use to establish ex- | then fell upon the defendants to Nor is it proved that plans of thé offic 
are accorded significance and| Weld: There was ample evi-| istence of the use when the establish that such non-con-| alteration were filed when the ‘°4 
are not lightly overruled. | dence that the minor was served, first of the zoning ordinances forming use existed when the building permit was obtaineg “™ 

ALCOHOLIC BEVERAGE CON- lat appellant’s tavern and that prohibiting the use was adopt- first of the zoning ordinances Generally, laches is not imputed _ 
TROL — To constitute a de- | Rule 1 was thereby violated. The ed. prohibiting such use was adopt- to one who had no knowledge, a 
fense to disciplinary proceed- | Rule provides no licensee shall|—The right to operate a bar and | €d. He who claims a non-con- or means of acquiring knows 
ings for selling alcoholic bev- | Serve, sell or deliver or permit restaurant as a non-conform- forming use is compelled to es- ledge, of the facts giving rise tg -i 4 
erages to a minor, the licensee | the sale, service or delivery of ing use does not embrace mu- ‘ablish his claim. The defend- his cause of action. In the cir mur 
must prove he relied in good | alcoholic beverages to any per-| sic and dancing as an incident Nts established this non-con- | cumstances here laches has nog ‘oid 
faith on a false representa- |Son under 21 years of age, nor _ thereof. forming use prior to the prohib- been established with respect :q “Ipa 

itory ordinances only as to a/ removal of the room partitions rho 


tion in writing by the minor 

that he or she was 21 years of 

age or over. 

Digested from a per curiam 
opinion rendered Nov. 27, 1956. 


allow the consumption of any 
|alcoholic beverage by any such 
person on the licensed premises. 
| N.J.S.A. 33:1-77 provides that 
| any person selling alcoholic bev- 


—A change in a non-conforming 
use should be _ disapproved 
when it is substantial or there 
is doubt as to whether it is 
substantial. 


room 20’ x 30’ feet and only for 
dining and meeting purposes. 
Nor is there proof of dancing on 
the first floor prior to 1933. 
Defendants claim the right to 


AS 
ment, 


the building enla 
it appears plain 


to 


ants and the building inspe 






Appellate Div. Sportsman v. | erages to a minor shall be guilty ES __ ae - sin : » ( 
Board. For appellant — Sam |of a misdemeanor but continues a — rigs paw 7 pogeen igen that municipal considera : 
Weiss (Addonizio, Sisselman & | with the proviso that “the estab-) Coe,” ~ | Whe Brst Noor and on at least &/ ond action relative to the matteml 
Gordon, attys). For the AB.C. | lishment of all of the following ougainas portion of the second floor, em-  ¢,jioweq and this did no: 1g 
eis nee ea are aes “$3 _'—To make out the defense of braces as an incident, music and geass Ree eee Pe ladon sce ht mOSt 
Division-—-Samuel B. Helfand, | facts . . . shall constitute a de ; 2 n minate adversely to plaintists 
Dep. Atty Gen. For Nutley— | fense (a) that the minor laches one must prove a delay dancing. NJ.S.A. 40:55-48 does until May 13, 1954. Defendants | il’s 
li ; ie : aT eee mr which has been prejudicial to not protect a non-conforming 4. igs Asa . ovate 
William F. Gorman. falsely represented in writing hi Pep ag Nt lai : sane tt Se auiatatia ie Ue did not prove when the work on]? 
him and which unless explain- use unless it is substantially the | i. wing was done. Where, be. | {ct 


The Excise Board of Nutley 
found appellant had violated 
Rule 1 of State Regulations No. 
20 in that it sold alcoholic bev- 
erages to a minor and permitted 
him to consume same on ap- 
pellants premises on Jan. 18 and 
Jan. 19, 1956. The minor was 20 
years old and was known to the 
bartender. Appellants plenary 
retail consumption license was 


|that he or she was 21 years of 
| age or over and b” he or she ap- 
| peared to be over 21 years of 
| age and (c) the sale was made 
| in good faith in reliance on such 
| written statement and appear- 
| ance. 

| It has been the practice of the 
| A.B.C. Director to recognize this 
| legislative intent and to permit 


| 


|the statutory proviso to consti- 


ed and excused is unreason- 
able. 

—Generally laches is not imput- 
ed to one who had no know- 
ledge of means of acquiring 
knowledge of the facts giving 
rise to his cause of action. 

ZONING — LACHES — Where, 
prior to any significant con- 
struction, there is an attor- 


same kind of use as that to 
which the premises were devoted 
at the time the zoning ordinance 
was adopted. There is no precise 
case found on a change from a 
dining room to a room for dining 
with music and dancing but a 
review of the cases dealing with 
change in use, and a considera- 
tion of the policy in our state 
disfavoring non-conforming uses 


fore any significant cons 
tion is effected, there is an at- 
torney’s communication prot 
ing a violation of the Zonin 
ordinance, subsequent construc 
tion is at the owner’s peril. Lega] 
action at best involves expense 
and a plaintiff is not to be criti 
cized for withholding it 
there is no alternative. The n 
alternative 


un 





i 
situation did nofps 

















~ ~¥ + ¢ ft ~ j ice) ; , = . 2 = . . : 
ordered suspended for 10 days.|tute a defense in disciplinary ney’s letter protesting viola and calling for restriction rather hed s . tee + cocdibimio 
On appeal, the A.B.C. director | proceedings based on a charge tion of the zoning ordinance, ty. expansion of such uses, as | @7/5® here until May 13, 1954jfumi 
: . : A : : . P ¢ ApaAo ‘ sto, Tho c lai : a Ever 
made a like finding after a trial | of selling to or serving a minor subsequent construction is at 61) as the practical differences Where, as here, a plaintiff suegg+ver 
de novo. Appellant seeks reversal | The Director has, in such cases, the owner’s peril. and consequences between the on behalf of the community with ge 
: : rT: c scp , . z R ee ¢ : . < + + tinlatin Ss 
on the ground the violation was ruled that the “false representa- _ «4 plaintiff is not to be critized two uses. leads the court to con- Sige to a — vig on | cm 
| tion in writing” st state- = : i , Pree ene : the zoning ordinance, the doc#p-ucs. 
——— = <7 tion in wri ing mus be a end for withholding legal action clyde that use of any part of the or gee at ar a Plain 
| ment made by the minor for the until there is no alternative. second floor for dancing and| ! S- f ss 
licensee and that it does not : paces : Fer aees ; > ~~ | plied against him to the sam@ 2! 
- : —Where a plaintiff sues to en- music is not a part of or inci- ey ae oe Pas: i 
}encompass a driver’s_ license, Nigh . . SESS : : extent as it is applied against 
join a clear violation of a zon- denial to any non-conforming of she sp oe 
'draft card or other document : : ‘ : ye i i fi person suing solely on his I 
hich tt inline aiitet ing ordinance the doctrine of use protected by the statute. behalf Laches was not estah 
J > tA . ° y P c ° c oh. as I U CStLAaD 
0 ese W ae 8 cauiahaco ac laches will not be strictly ap- When there is doubt as to lished here 
; rely rs fe . LL. A : 1S 3 
8] pee: SD keys : eri plied. whether or not an extension of laintife itted 
ected re eetaee ac Reece Ss 2 nt Bie titl 
interpretations are a use is substantial. the extension Plaintiffs are entitle 


lotest rate 
per annum 
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FREE PARKING at Kinney Garage 











| significance and are not lightly 


| overruled. 


Digested from an opinion by 
Clapp, S. J. A. D. rendered Nov. 
27, 1956. Appellate Div. Heagen 


should be disapproved. Likewise, 
a change in use should be dis- 


injunction against defend 
Job enjoining them from usin 
the second floor for dancing o 








| To constitute the statutory als v ; approved when there is doubt as 

|defense to such a prohibited °* a 5 er ee ae to whether the change is sub- ™usic for dancing and from us 

: ., | plaintiffs—Roy J. Grimley. For er ange 1S sub-_ . beni an MO 
| sale, the accused must establish | Gorandqants Job Ralph W. stantial. ing that floor for dining andy” 
| not some, but all of the elements ; “saan . ; ae : See meeting purposes except withi 

| ted th thks atabebe. an Chandless. In this state we have rejected an area 20’ x 30’ where that roont 
ener ees See ae ae Plaintiffs are residents and the thesis that a non-conform- |- ; ; Giana 


pellant failed to meet this re- 
| quirement as there was no proof 
that the bartender in making 
| the sale relied in good faith on 
|a false representation in writing 
| 


December 14 and 15 
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property owners of the Borough 
of Allendale. Defendants are the 
Borough, various municipal of- 
ficers and the Jobs, owners of 
the property involved. The build- 


forming use protected by N.JS. 
40:55-48. As to the second floor 
the proofs appear to be that one 
room therein, 20’ by 30’, had been 
used for dining and meetings 
from some date prior to 1929 but 
not for dancing and music, and 
the others for living quarters. 


were removed so as to create a 
dining room 30’ x 44’ and a serv- 
ing kitchen. This enlarged din- 
ing room was put into use in 
March 1953. By 1954 there was 





to the second floor dining room 
by adding another story over a 
first floor wing. 

The appeal and cross appeal 
raise these questions: is the use 
of the second floor for dining and 
dancing a non-conforming use 
protected by the statute: and if 
not, are plaintiffs barred from 


of the second floor for dancing 
and music for dancing was not 
a part of the protected non-con- 
forming use but its use for din- 
ing and as a meeting room was 
a protected non-conforming use. 
The Jobs appeal and plaintiffs 
cross appeal. 

Held: Plaintiffs made out a 
prima facie case when they es- 
tablished that present and prior 


ing user has the right to expand 
his operations to the boundaries 
of his property existing at the 
time of the adoption of the re- 
Strictive ordinance. The enlarge- 


Your account or inquiry invited |) by the minor that he was 21/i,, i; 491, story structure, res- ment of the dining room on the 

| years of age or over. idential in appearance, which second floor by remodeling in " 

MOHAWK | Affirmed. has always been located in a 1953 and by adding to the sec- ig 

: in : residential zone. However, the ond floor in 1954 were both en- ‘ea 
SAVINGS and Loan Assn. State Bar Mid-Year Meeting = 5 .-; oor has been operated as largements or extensions of a nd 
40 COMMERCE ST., NEWARK 2, N. J. Hotel Berkeley-Carteret a restaurant and bar ever since non-conforming use Plant Founded in 1888 

cag cll . Asbury Park, some time prior to Feb. 14, 1929. As to the defense of laches, 
q J Concededly this is a non-con- defendants have the burden of 


proving this. R.R. 4:8-3. To make 
out the defense they must estab- 
lish a delay which has worked 
a prejudice on themselves and 
which, unless explained and ex- 
cused, altogether unreason- 
able under the circumstances. It 
is not established plaintiffs knew 


ie 
as 


——— In 1952 a fire occurred in the or had reason to know of the 
= ~ = premises after which the room dancing on the second floor pri- District of Columbia 
partitions on the second floor or to March 1953 nor that de- and Florida 


fendants have suffered any 
hardship by reason of plaintiffs 
failure to bring this action until 
15 months thereafter with rela- 
tion to the matter of dancing. 


Securities and Exchange Commission dancing on the second floor, in Plaintiffs are not to be charged penn c 
y y ‘ are ATO conjunction with dinners, poss- with laches in regard to dancing BOARDWALK NATIONAL BANK 
ARTHUR W. CROSS, INC. ibly twice a week. In 1954 an and music. " BUILDING 
addition 13.6’ x 29.6’ was made As to the interior alteration, Ane Sg 4. 


was formerly located. 
Modified accordingly. 
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oe DIGESTS OF RECENT OPINIONS indirect private interest which Seeks Compensation For Injuries By 
ews is at variance with the impartial Meine Ohieet 
or t performance is public duty, ying jec 


«(NICIPAL LAW — A public 
' officer, such as a _ Borough 
Councilman, assumes the 
same fiduciary relationship 
toward the citizens of his 
community as a trustee bears 
to his cestui. 
A quasi judicial action of a 
municipal body is rendered 
yvoidable by the voting parti- 
cipation of a member thereof 
who is at the time subject to 
a private interest which is at 
sariance with the impartial 
performance of his duty. 
Participation in hearing on 
and vote for change of zoning 
rdinance by a _ councilman 
sho is employee of one seek- 
ng the change and benefiting 
most by it renders the coun- 
jcil’s action void though his 
rote was not necessary to ef- 
fect the change. 
-Whenever a substantial ques- 
tion is raised as to the disin- 
terestedness of one of several 
fficials sitting in a matter 
and the others can take care 
of it, the official in question 
ught to withdraw. 
gested from an opinion by 
s, J.A.D., rendered Nov. 
: 1956. Appellate Div. Aldom v. 
bseland. For appellants—Roy J 
rimley. For respondents Becker 
Everett B. Smith (Walter G 
tyeandley, atty.). For respond- 
fs Rubenstein et als—Milton 
ruck. 
Plaintiffs attacked the v 
‘an ordinance amending 
ying ordinance of the Borough 


Ctio 

of thé 
n the 
ained) 
puted 
ledge, 
cnows 
ise t 
e cird 
iS nog 
Ect tq 
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; own Roseland. The Law Division 

ocstapmestained the municipal action 
md plaintiffs appealed. 

o al Roseland is a small suburban 


mmunity of about 2300 acres 
ith a population of about 2200. 
ne Becker interests own about 
(00 of these acres. In 1952 the 
orough adopted a zoning ordi- 
ance establishing 5 use dis- 

s, three being residence dis- 
‘cts, one retail business and 
ze light industrial. The light 
strial zone consisted of some 
acres of which about 100 
es have not yet been used. 
ne Becker interests own 90 of 
ese unused acres and over half 
2 remaining vacant land. 
Prior to the change in 











wo 


the 


ordinance, the Becker 
requested a rezoning of five of 
its acres to industrial use. The 
Planning Board declined the re- 
juest on three occasions. On ap- 
peal following the last attempt, 
the Council sustained the Board 
but recommended that the 


company 


























Board seriously consider rezon- 
ng the entire area in the gener- 
al location of the 5 acres in- 
volved. Councilmen Hilton and 
Leonard joined in discussion of 
t mé the Board and 
ore a Subsequent meeting of 

» Co j t Hilton’s sug- 
ion invited to at- 
eting of the 

n S plans 

he Borough. 

r appear and outlined 
suggested changes. His sug- 

g nS Were subsequently con- 
dered by tl Planning Board 
a pub hearing 

S the he ng a citi- 

n that since Coun- 
ilman Leonard was an em- 
ployee of the Becker company | 
he should abstain from voting. | 
He did not abstain. Following | 
the hearing the Board recom- | 


mended and the Council adopted 
the ordinance under attack. All 
of the land rezoned, except for 
approximately 10 acres, is owned 
by the Becker interests. 

Councilman Hilton is in the 
business and packed eggs 
for the Becker company which 
distributed them. 

Held: A public office is a public 
trust. Borough Councilmen, as 
fiduciaries and trustees of the 
public interest, must serve that 
interest with the highest fideli- 
ty. The law tolerates no ming- 
ling of self interest. A public 
officer assumes the same fidu- 
‘lary relationship toward the 
citizens of his community as a 
trustee bears to his cestui. They 
have the right to expect that he 
will exercise his best judgment | 
in municipal affairs unaffected | 
and undiluted by anything} 
which might inure to his own| 
interest as an individual. 

A quasi judicial action of a 
municipal body is rendered void- 
able by the voting participation 
of a member thereof who is at} 
the time subject to a direct or 


egg 
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her his vote 
) the determina- 


100 


and this is so 
was necessary 
tion reached or 











case, on the 














In the presen 
facts presented, the dual status 
of Mr. Leonard as an employee 
of the Beck ympany and as 
Borough Counci in, required 
him to disqualify himself and to 
refrain f ining in the de- 
liberative the council 
in enac-ing amendatory or- 


the question 
‘er by reason 


dinan_e. Basically 


is whether t 





of a personal interest is placed 
in Situs ! emptation to 
serve his rposes to the 
juc ( or whom the 
1uthori him to act asa 


determining 
s should not 
-h refinement 
ld the muni- 
ground that 





he officer’s is so little 
or so indirect. The courts have 
in various voided munici- 
pal contracts benefiting an em- 










ployer of a u member. 
Leonard’s employer here was the 
movant and major beneficiary 
of the Borough tion. 

In view holding it is 


not necessary to decide whether 
Councilman Hilton’s business re- 
lationship constituted a disqual- 
ifying interest but reference is 


made to Judge Clapp’s opinion 
in Hochberg v. Freehold wherein 
he said whenever a sub- 
stantial questio raised as to 
the disinterestedness of one of 


several officials 
ter, and 
take care of the 
ally just as well 
in question withdraw there- 
from, so that not the faintest 
shadow be cast 
of the determin 
Reversed. 


+} +} . 
he } T 
Ui ( i1et 


case, it is usu- 


Ter 
) 
ition. 


ADVERSE POSSESSION — The 
hostility required to make out 
title or a prescriptive ease- 
ment by adverse 
means with the intention to 
claim title against the true 
owner and the claimant must 
establish that his possession or 


sitting on a mat- | 
Officials can | 


for the official | 


on the integrity | 


possession | 


use was such that the owner | 


knew or should have known 
that the disseizor intended to 
make title under it. 


Digested from an opinion by | 


Freund, J.A.D., rendered Nov. 28, 
1956. Appellate Div. Mulford v. 
Abott. For appellant—Alexander 
Blatt. For respondent — Benja- | 
min A. Rimm 

This is an action to quiet title. 
Plaintiffs and defendants own 
adjoining property. A  paved| 
sidewalk running along the} 
northerly side of plaintiff’s lot 
encroaches on defendant’s land 
about 2 inches at the front and | 
about 6 inches the rear. 
Plaintiff claimed title by adverse 
possession. Defendants counter- 
claimed for an order requiring 


in 


removal of the encroachment. 
Defendants had judgment and 


plaintiff appeals 

In 1923 there was a dirt and 
pebble walk tween the two 
properties. Plaintiff’s father, 
who then owned plaintiff’s lot, 
desired to pave the walk. Real- 
izing the pavement would en- 
croach on the defendant’s lot, 
he discussed the matter with the | 
then owner, McCall. McCall 
objected to the construction 
stating that if the walk were 
paved he would tear it up. Plain- 
tiff’s father nevertheless built 
the walk and plaintiff and her 
family have used it ever since 
1923. However, plaintiff admitted 
that no claim of title was made 
until 1947 or 1948. In 1955 de- 
fendants began preparations to 


pe 





Mr 
MI 
+ 





erect a fence enclosing their | 
property and overlapping the| 
sidewalk, whereupon plaintiff | 


instituted this proceeding. 

Held: To sustain a claim of | 
title by adverse possession one 
has the burden of proving by 
clear and convincing evidence, | 
possession which is actual and | 





Trenton—A “flying 
that releases an “overpowering 
odor*“made workmen’s compen- 
sation history here last week. 


saucer” | 








exclusive, open and notorious, 


continued and _ uninterrupted, | 


adverse and hostile for 20 years. 
Substantially the same elements 
must be proved io establish a 
prescriptive easement. 

Plaintiff failed to prove clear- 
ly and convincingly the element 
of hositility. “Hostile’ means 
“with the intention to 
title against the true owner, and 
it must appear that the posses- 
sion, or use, which is claimed to 
be adverse was such that the 
owner knew, or should have 
known that the disseizor intend- 
ed to make title under it.” 

An owner might well suffer an 


adjoining neighbor to encroach | 
claim of | 


on his land without 


title, yet refuse to allow it if 


such claim was intended. Here, | 


it was not shown plaintiff’s 


father paved the walk with in- |} 


tent to claim title 
Call and defendants. 
Affirmed. 


against Mc 


claim | 


A former night watchman, 
| Harry J. Sturdivant, has applied 
for disability benefits in a hear- 
ing before a State workmen’s 


=—=|compensation referee at Cam- 


| den. 

Sturdivant charges an uni- 
|dentified flying object shaped 
like a flying saucer or cigar, 
frightened him out of his sense 
of taste and smell. 

Sturdivant was night watch- 
man for a highway project near 
the Delaware River when he 
said the incident occurred Oc- 


tober Ist. 

Sturdivant said he was terri- 
fied by the “glowing, smelling” 
object which, he reported, zoom- 
ed low over the Delaware River 
and was visible for five seconds. 
He said it “hissed.” 

“Tt gave off a bad odor—so bad 
that I couldn’t even drink my 
coffee later on,” Sturdivant 
said. 

He described the flying object 
as between 60 to 100 feet long. 

Sturdivant, employed by the 
Herbert J. Elkins Co., contract- 
ors, said he will seek compensa- 
tion for medical bills incurred. 
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Popular Government and Conflicts of Interest 


There has been a growing interest in the conflict of interest 
section found in municipal charters in many states. These sections 
vary somewhat in their restrictive effect, but are in general similar 
to the New Jersey Walsh Act (RS 40:73-2) and Faulkner Act provi- 
sions (Laws of 1950, Chapter 210, Section 17-14) that “no officer or 
employee elected or appointed in any municipality shall be inter- 
ested directly or indirectly in any contract or job for work or 
materials, or the profits thereof, to be furnished or performed for 
the municipality ...”. Our statutes go further in making it a mis- 
demeanor for a member of the governing body of a county, munici- 
pality or school district, or of a state institution to have any inter- 
est, directly or indirectly, in a public contract to which the body or 
institution is a party (N. J. S. 2A:135-7 and 2A:135-8) The “Munici- 
9al Planning Act (1953)”, similarly, provides that ‘“‘no member of 
the planning board shall be permitted to act on any matter in 
which he has, either directly or indirectly, any personal or financial 
interest.” 

This type of provision has long been looked upon as a useful 
and necessary safeguard of the public interest in preserving com- 
plete impartiality and unquestionable objectivity in the perform- 
ance of public duties. In its recent decision in Zell v. Borough of 
Roseland, 42 N. J. Super. 75, the Appellate Division held that the 
broad policy of the disqualification vitiated an ordinance reclassi- 
fying certain land from residential to commercial, where the 
ordinance was adopted upon recommendation of a local planning 
board and one of the members of the board was also a member of 
a church congregation benefited by the reclassification. 

From time to time decisions such as these give vent to pres- 
sures to relax the statutory restrictions. The argument is made 
that the best citizens are barred from service on a municipal 
council, or that the interest of an individual who is an officer or 
employee of a public utility which serves all customers alike is too 
remote to be considered adverse. A national periodical has editor- 
lally rejected the entire concept of these statutes with the observa- 
tion that “today such provisions in many cases seriously hamstring 
government. I know that certain individuals I have in mind lean 
over backwards to be sure that they serve objectively on public 
commissions and I believe, at the local level, other high class ap- 
pointees do the same. If a government is corrupt and third-raters 
are appointed to commissions, such a charter provision will provide 
no protection.” 

Our Appellate Division, however, in its most recent decision 
reviewing this entire subject rejects this argument that high-type 
citizens may refuse to serve on municipal bodies because of possible 
business or other conflicting interests. Speaking for the couri 
Judge Francis in a vigorous thorough-going opinion held: “That 
result is extremely doubtful. The rule disqualifies only where p-r- 
sonal and public loyalties come into conflict. In those rare in- 
stances such high minded persons undoubtedly will welcome the 
disqualification * * * In such a situation the rule of law, based as 
it is on human experience, safeguards him and the public against 
the extraneous influence; it causes the ‘cup’ to pass from him; it 
disqualifies him from acting at all.”” Aldom v Borough of Roseland, 
decided Nov. 27, 1956. 

The high quality of service and the devotion to the public 
interest of thousands of citizens who serve on boards and com- 
missions in local government is well known. There undoubtedly 
are cases where an Official or even a stockholder of the telephone 
company or Public Service has had qualms about the propriety of 
his serving on a municipal council, in view of the conflict of inter- 
est provisions, even though all of the relationships between his 
business interest and his municipal office are regulated by the 

Public Utilities Commission. Perhaps the statute could be clarified. 
As government has become more complex, however, the interests 
at stake in many municipal actions not infrequently try the loyal- 
ties of any citizen, however high-minded he may be. As Judge 
Francis suggests, the conflict of interest statute may actually be 
the deciding factor in saving embarrassment for the persons con- 
cerned under such circumstances. To the other extreme, it was 
the letter and spirit of such provisions that prompted Charles E. 
Wilson to divest himself of a fortune before assuming the office of 
Secretary of Defense. 

Public confidence in the methods of those wi.o wield authority 
is just as important as successful results, in popular government. 
Since the public is unfortunately sometimes mure ready to hear 
evil and see evil than it is to recognize virtue, the conflict of interest 
statutes serve as a protection to the good citizen as much as they 
may deter a weak official. To say that such charter provisions are 
no defense against ‘“third-raters” is more than cynical. It certain- 
ly flies in the face of the readiness of our courts to overthrow 
official action which even suggests conflict of interest. 

An effective standard of public responsibility will, like most 
other safeguards, have its price in a certain amount of incon- 
venience. The lessons of legal history teach that high standards of 
public trust, approaching those that govern a private trustee, are 


Propose Law Banning 
Legislators Conflicting 
Interests 


Trenton—A special New Jersey 


| State Bar Association committee 


will propose a law prohibiting 
members of the Legislature from 
representing private interests in 
matters dealing with the state. 

The proposed legislation will 
be brought before the Associa- 
tion’s annual mid-year meeting 
December 14 and 15 at Asbury 
Park, along with a committee re- 
port strongly condemning prac- 
tices of legislators which have 
resulted in conflict of interests. 
James D. Carpenter of Jersey 
City is chairman of the commit- 
vee. 

The law would ban any mem- 
ber of the Senate and Assembly 
from representing private inter- 
ests before any state agency, 
either with or without compen- 
sation, during his term of office 
or within two years thereafter. 
It also would prohibit use of 
confidential information which 
a legislator might have, for the 
benefit of a private interest, and 
would bar senators and assem- 
blymen from voting on any mat- 
ter in which they might have a 
personal connection. 

Violation would be a misde- 
meanor and punishable as such, 
under the terms of the bill, and 
in addition, an offending legis- 
lator would be “forever disqual- 
ified from holding any office or 
position of honor, trust, or profit 
under this state.” 

The Carpenter committee has 
conducted a detailed study of 
existing laws to prevent conflict 
of interests in other states, and 
also cites several New Jersey 


; opinions and constitutional pro- 


visions to support its contention 
that such activities are illegal 
here. 

“No member of the Legislature 
should be permitted to use his 
position for his personal gain or 
advantage, whether that be by 
the direct sale of his influence 
or his services, or by the use of 
subterfuge or personal corpora- 
tions of partnerships, or even by 
trading for his personal advan- 
tage on confidential information 
that he has received in his offi- 
cial position as to the policies 
and intentions of the state or 
any agency thereof,” the report 
declares. It adds: 

“This committee recognizes, 
of course, that a member of the 
State Legislature must of neces- 
sity receive income from sources 
other than his annual compen- 
sation from the state. However, 
in no event should any of this 
income be derived from matters 
where there is the slightest pos- 
sibility that the intervention of 
the legislator on behalf of a pri- 
vate client might result in a 
detriment to the public, or an 
undue preference for a client.” 


New Laws 


Governor Meyner has signed 
the following bills: 
S-286, Chapter 157, Nov. 21 
Provides that in counties hav- 
ing a population exceeding 
600,000 that there shall be 2 
judges of the Juvenile and Do- 
mestic Relations Court and that 
they shall devote full time to 
their duties. 
A-143 Aca, Chapter 159, Nov. 28 
Raises the salary of the Clerk 
of the Supreme Court from 
$10,000 to $12,000; that of the 
Clerk of the Superior Court from 
$12,000 to $14,000 and that of the 
Auiministrative Director of 
Courts from $15,000 to $17,000. 
A-409, Chapter 160, Nov. 28 
Provides workmen’s compen- 
sation coverage for corporation 
officers and appointed or elect- 
ed State, county and municipal 
officers. 
A-475 Aca, Chapter 162, Nov. 28 
Extends the lien of State and 
county institutions for main- 
tenance of patients to the prop- 
erty of persons chargeable with 
support of such patients. 


New Radio Series On 
Bill of Rights 


A new 14-week series of dis- 
cussions on the Bill of Rights 
and its importance to all Amer- 
icans by leading legal authori- 
ties will premiere Sunday (Dec. 
9), 2:00-2:30 P.M., on WRCV, 
NBC owned radio station in 
Philadelphia. 

Start of the series, entitled 
“Your Bill of Rights,’ coincides 
with the beginning of the na- 
tional observance of Bill of 
Rights Week (Dec. 9-15). It is 
presented in cooperation with 
the Philadelphia Bar Association 
and the Deans of the Law 
Schools of the University of 
Pennsylvania and Temple Uni- 
versity. 

Discussions will feature dis- 
tinguished legal minds from the 
faculties of the two law schools 
speaking on guarantees to the 
individual from infringment of 
his rights by the government. In 





addition to the original 10 
amendments in the Bill of 
Rights, the 13th, 14th and 19th 
amendments, discussions will 
cover other individual rights 


which have grown out of court 
decisions and procedures. 

Speakers to be heard include 
Thomas D. McBride, Chancellor 
of the Philadelphia Bar; William 
A. Schnader, member of the 
American Bar Association’s com- 
mittee on the Bill of Rights; 
Jefferson B. Fordham, Dean of 
the University of Pennsylvania 
Law School; and Mrs. Lois G. 
Forer, Deputy Attorney General 
of Pennsylvania. 

The series has been in prepa- 
ration six months. 








rot to be attained by any nice balancing of the motives of good 
citizens against the temptations of conflicting interest. As in an- 
other branch of the law the proof of nefarious conduct may be thin 
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clination and opportunity. 
Any 


best and we may well fall back on human experience with in- 


thought of loosening the bounds of conflict of interest 


provisions in municipal charters, in order to retain the services of 
itizens whose ability and devotion are unquestioned, must be tem- 
pered with the sober knowledge that safeguards against anti-social 


conduct must be geared to the 


breach 


given 


sas 


small percentage of those who 


their trust. If a revision is necessary consideration may well 
a rting point, to the National Municipal League’s 


Model County Charter. Sec. 9.02 just off the presses, which provides: 


“Any county officer or employee who has a substantial 
financial interest, direct or indirect or by reason of owner- 
ship of stock in any corporation, in any contract with the 
county or in the sale of any land, material, supplies or 
services to the county or to a contractor supplying the 
county. shall make known that interest and shall refrain 
from voting upon or otherwise participating in the making 
of such a contract or sale. Any county officer or employee 
who willfully concea!s such a substantial financial interest 
or willfully violates the requirements of this section shall 
be guilty of malfeasance in office or position and shall for- 
feit his office or position. Violation of this section with the 
knowledge expressed or implied of the person or corpora- 
tion contracting with or making the sale to the county 
shall render the contract voidable by the county manager 


or the county council.” 


‘Secretary of State Will 





Again Furnish Corporate’ 
Information Gratis  —s_—& 


—— 


The office of the Secretary ge US 
State of New Jersey is resuming fend 
I ness. 





its former practice of furnishj 
corporate information withog 9 _' 
charge but asks that requesf ° 
for such information be sent a 
them in a prescribed form. Tyg) © 
Office had for a short period dig 7 
continued the furnishing of such 
information except by formg 
certificate with appropriag 
statutory fee. 

The following statement 
been issued by the Secreta 
State’s Office explaining 
practice which will now be ig)’ 
force: 

“The number of inquiries 
ceived daily by the Departme; 
of State concerning corporation 
including questions as to ayaj 
ability of Corporate names 





hag 
























tails as to registered ss 
principal office, date of hat 
poration, etc. has increase mitte 
ut oO 
: ngi In 
clerical staff of the office of thej..-si9 
Secretary of State. ropo 
“The suggestion has been madef ziven 


that the Department adoy 
practice of many other ; 
and charge a fee for these 





vices. After conference wi e} The 
Governor, it has been decidedf stand 
that this suggestion not be folefin re 
lowed. If the members of the baff-he j, 


will cooperate, it will be possi 
without increasing our cle 
force, to continue the pol 
answering requests for this in 
letter, with 








formation by 
charge. 
“We, therefore, request 


letters of inquiry relating to co 
porations should be sent to th 
office, in duplicate, with a self 
addressed stamped envelope en 
closed for our reply. At the foo 
of the letter should be listed thea. 
items as to which informat Saket 
sought, in substantially the fo. 

lowing form: 





















“RE: Corporatio 
Date incorporated as New Jerse 
corporation 





If foreign corporation, date aug: 
thorized to do business in thigg™ 
State 

Address of th principal office 

Name of registered agent 

Whether corporation now in 
good standing 
Information will be furnishe 


form of a certificate only whe 
specifically requested. 
Requests for certificates sho 
be accompanied by the statute 
fees which are as follows: 
Availability of a Corporaté 
Name. One to three 
names $1.0 
Name of Corporation, filed 
under date of, name and 
address of Registered 
agent $i 
Name of Corporation, fil 
under date of, name an 














address of Registered 

Agent, Officers of Com- i 
pany (President, Vice- J sh aa 
President & Secretary $1509! E«. | 
aan 94 
° ( M 
Bills Introduced =— 
oO 


The following bills were intr 
duced in the Senate: 

S-403 Stout. To validate 
of tax certificates by munic 
notwithstanding that 
sale was made for a su! 
than the total amount of 
cipal liens charged against ‘Oi 
real estate upon the payment 0% 


itles 







and the amount charged again 
the real estate. (No ref.) 

S-404 Jones. 2 
use of electro-mechanical ¢ 
vices by jury commissioners } 















the preparation of jury 

with the approval of the assig"F 

ment judge. (No ref.) Ma Mast. 
S-405 Stout, Crane & Fox. + 


appropriate $500,000 to the Rut 
gers Law Center. (No ref.) 
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must, upon request of the de- 
fendant, pass anew on voluntari- 
ness. The Uniform Rule adopted 
the Court Committee con- 


ordance with present New Jer- 
practice which is in effect 
rely to charge the jury that 
they can disbelieve the 
sion. The two proposals 
probably not lead to significant- 
ly different results where the 
evidence as to the voluntariness 
f the confession had been heard 





confes- 
would 

















fore the jury, as juries would 
give significant weight to a 
nfession which they believed 
nvoluniary. The Commission 
1aS Made it clear that only the 
endant can request tl the 
evidence be heard out of the 
presence of the jury. If it is de- 
irable that the jury consider 


yoluntariness at all,” it is logical 
the prosecutor not be per- 


mitted to have the hearing held 





USF out of the presence of the jury. 
SIng# In instances other than con- 
‘Ni essions, the Commission has 
sroposed that discretion be 
nadejziven to the trial judge to in- 
t the tract the jury that it shall pass 
‘ateSion the fulfillment of the condi- 






on precedent to admissibility 
1 th “The Commission establishes 
‘ided] standards for the appellate court 
: reviewing such findings as 
1€ Dai-he judge is explicitly required 
siblaf-o make by the rules before ad- 
itting evidence.“ The finding 
vill not be disturbed if there is 








O.<9 in 




















substantial evidence to support 
In the absence of such an 
*xplicit direction making man- 
thaffdatory a finding by the judge 
) coreichat the condition has been ful- 
thigf lled* ordinary standards of re- 
selfflview shall apply. 
“ <1. Judicial Notice. 
oe In general, the effect of the 
‘on gf missioners’ changes in th 
;. g2roposals relating to jud 
~ ““Bnotice is to increase the 
ion of the trial judge. This goes 


way to meeting criticisms 
*h have been levelled against 
the Uniform Rules as originally 
irafted.® 























A change proposed by the 

., §-ommission with respect to Rule 
~ 4: (“Facts Which Must or May be 
ludicially Noticed’) is that 
vhich makes judicial notice of 
law of other states non- 
datory. Contrary to the 

iform Rule, adopted by the 


Com 


in the 





court Committee, the 
ion has placed these 
ategory of those things of 
thich judicial notice must be 
aken only if the party has 
“irnished the judge with 
thereto 
has given the opposing 
Jarty specified notice. The Com- 
ssion apparently felt that the 
ginal proposal would throw 
°0 heavy a burden upon the 
ial judge. Its change provides 
compromise with the existing 
2w which requires that forei 


in- 


na 
anu 
“or 








on 
Sf 


i 

















judicially noticed.” 

No provision for judicial no- 
tice of the regulations and ad- 
judications of federal adminis- 
trative agencies was made in the 
original draft of the Uniform 
Rules. The Commission has pro- 
vided that the regulations of 
federal administrative agencies 
must be noticed only upon re- 
quest accompanied by informa- 
tion, and upon specified notice 
to the opposing party. It has 
been observed that such a pro- 
vision may run counter to the 
Brorselons of the Federal Regis- 
er Act which makes mandatory 
judicial notice of its contents.* 

Th Commission like the 
Court Committee has made no 
specific provision for »ublished 
administrative adjudications 
such as those of the National 
Labor Relations Board. 

The Commission has provided 
that the conditions of notice to 
the opposing party, on request, 
and the furnishing of informa- 
tion to the court, must be com- 
plied with before the court is re- 
quired to notice the “records of 
the court in which the action is 
pending”’. If this be taken to in- 
clude the records of the court in 
the case at hand the implica- 
tions may be somewhat disturb- 
ing. It cannot seriously be urged 
that the judge is not required 
to notice the pleadings and his 
prior orders in the cause unless 
these conditions are fulfilled. 

The Commission has deleted 
paragraphs (1), (2) and (3) of 
Uniform Rule 10 as proposed by 
the Court Committee, as it felt 
that they were for the discretion 
of the judge and did not require 
specific treatment. Paragraph 
(1) required that the judge af- 
ford the parties reasonable op- 
portunity to present informa- 
tion relevant to the propriety of 
taking judicial notice. It may be 
assumed the Commission in- 
tends that the court, in its dis- 
cretion, could also receive such 
evidence to challenge matters 
already noticed.” Paragraph (2) 
explicitly provided that the 
judge could consult any source of 
pertinent information. It may be 
urged that this paragraph might 
be useful in making clear that 
the court may continue to con- 
sult texts and other authorities 
in determining whether to take 
judicial notice.” The deletion of 
the requirement of paragraph 
(3) that the judge must be clear- 
ly convinced that a matter falls 
within Rule 9 is probably not of 
great moment. 

Rule 11 provided that where 
the matter judicially noticed 
was other than the common law 
or constitution or statutes of 
this state, the judge should in- 
dicate for the record the matter 
judi cially noticed. The Commis- 
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and universally known proposi- 
tions of generalized knowledge, 
which change appears d: -irable. 
The — has also added 
a requireme that, if requested, | 
the judge must indicate for the 
record the source of his inform- 
ation leading him to notice these 
matters. 


The only change of any sig- 
nificance in Rule 12 deletes the 
requirement that the reviewing 
court shall afford the parties 
reasonable opportunity to pre- 
sent information relevant to the 





aking judicial no- 
nission felt that 
’ within the dis- 
ippellate court, 


propriety of 
tice. The C 
this was pr 
cretion of 











depending on the nature of the 
matter noticed 
C. Presumptions. 

One of most significant 
changes proposed by the Com- 
mission a] ‘Ss in Rule 14, 
which con the effect of 





presumptions. Lead- 
in the field of 
long been divided 


prima facie 
ing authorities 
evidence have 


+ 








in this area into two opposing 
camps.’ 1 merely mention 
the oppos points of view 
without eveloping the argu- 
ments which have been com- 
prehensively made elsewhere in 
support of each position.’ 

The present New Jersey rule 
embodies what has generally 
been known as the Thayer or 
Wigmore This commonly 
takes the form of a rule that 
once evidence has been intro- 
duced which would support the 
non-existence of the presumed 
fact, the presumption disap- | 
pears, and the jury is not to give 
it any weight. This view was 


American Law 
1 Code by a close 
*h debate. 
view which has 
long been espoused by Professor 
Morgan, is that the existence of 
a prima facie presumption shifts 


adopted “in the 

Institute’s M 

vote after mu 
The opposing 


the burden of proof as well as 
the burden f going forward 
with the evidence to the op- 
posing party. Thus the presump- 
tion remain operative even 
after the opposing party intro- 
duces eviden to contradict the 


presumed fact. The Commission 
has, in Rule 14, recommended 
the adoption of position 


this 


with respect prima facie 
presumptions 
The drafter f the Uniform 


to reach a mid- 
dle ground by providing that the 
Thayer rule should be applicable 
where the facts from which the 
presumption arose had no pro- 
bative value evidence of the 
presumed f Otherwise, the 
Morgan view would apply, and 
the burden of penet would shift. 
The Court Committee recom- 
mended adoption of the Uni- 
form Rule. The Commission pro- 
posal is not as striking a change 
from the proposal of the Court 
Committee as may appear at 
first blush. Most of the pre- 
sumptions have a basis in logic 
rather than mere convenience, 
and they would be treated alike 
under both proposals. 

Logically, there is much to be 
said for the proposal of the 
drafters of the Uniform Rules. 
A good argument can be made 
for the proposition that a pre- 
sumption based on mere con- 


Rules attempte 


venience (such as the presump- 
tion that a missing person has 


died exactly at the expiration of 
seven years) should have a dif- 











ferent effect than one based on 
logic (such as the one that a 
letter duly mailed is received). 
However, the comments of both 
the Court Committee and the 
Commission indicate the fear 
that a line between the two 
types might be hard to draw; 
thus confusion and litigation 
xm} modi ~g tions 

ds. See M “*Pre- 

tgers I "519. 516 

E e, Sec. 2498 

ructin he Ju iry on 

turder of “Proof 47 


D. Witnesses. 

~In_ general the Commission’s 
| proposed changes in the Court 
Committee recommendations in 
this section are in the direction 
of existing law. The most sub- 
stantial changes proposed by 
the Commission are found in 
Rule 21, which concerns limita- 


tions on evidence affecting 
credibility. 
A most significant variance 


appears with respect to the im- 
peachment of one’s own witness. 
Rules restricting the impeach- 
ment of a witness because the 
witness is one’s own have been 
among the most violently criti- 
cized by all modern authorities 
of the rules of evidence.‘ The 
Court Committee thus accepted 
the proposals of the drafters of 
the Uniform Rules which would 
have abolished any restrictions 
based on the fact that one party 
rather than the other has called 
the witness. The Commission 
has, however, recommended 
adoption of the present New 
Jersey rule which only permits 
“the neutralization of his testi- 
mony in case of surprise.” This 
rule has been considered to be 
ambiguous and involving too 
many refinements and unreal- 
istic issues, and thus was unani- 
mously rejected by the drafters 
of the Uniform Rules and the 
Model Code of Evidence.* The 
authorities apparently agree 
that no substantial reason exists 













44 See eg : » Sees 
S965-918 1940) ; ‘ ommittee 
ommonwe The Law of 

for its Reform 

Witnesses, 10 

(1956) ; MeCorm- 

Rev., supra, at 


| origin in medieval systems of 


trial. 

The drafters of the Uniform 
Rules had provided that evi- 
dence of the conviction of a wit- 


; ness for a crime “not involving 


dishonesty or false statement” 
should be inadmissible for the 
purpose of impairing his credi- 
bility. The present New Jersey 
law does not restrict the types 
of crimes the conviction of 
which can be used for this pur- 
pose. The Court Committee rec- 
ognized the desirability of modi- 
fying the present law along the 
line of the Uniform Rule, but 
recommended possible modifica- 
tion of the terminology to avoid 
confusion and litigation. The 
Commission has adopted this 
suggestion and deleted the word 
“dishonesty” as characterizing 
the crimes involved, replacing it 
with “fraud, lack of veracity or 
false statement.” 

The Commission has added in 
Rule 21 a paragraph (1) to the 
effect that extrinsic evidence 
shall not be received to impeach 
a witness on collateral matters. 
Under the Court Committee 
draft this would have been left 


'to the discretion of the trial 


judge under Rules 45 and 22. 
The Commission has inserted 
a paragraph (3) providing that 
no evidence to support the cred- 
ibility of a witness shall be re- 
ceived unless evidence has been 
received to impair his credibility. 
The comment of the Commis- 
sion indicates that in the case 
of a criminal defendant this is 
subject to Rule 48(2) which al- 
lows the defendant to introduce 
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At the Camden County Bar Assn. Diamond Jubilee 1881-1956) 


1. David L. Horuvitz and Justice Joseph Weintraub 

2. William C. Gotshalk, Bartholomew A. Sheehan 
and Peter J. Devine, Jr. 

3. Salvatore J. Avena and Anthony F. Marino 

4. Angelo D. Malandra, Hon. A. J. Cafiero and 
Samuel P. Orlando 

5. Ignazio Di Martino, William G. Bischoff, Joseph 
Tomaselli, Byron M. Seabrook and Anthony M. Lario 


6. Thomas F. Salter, Thomas F. Connery, Jr., Hon. 
Edward V. Martino, dinner chairman, and F. Morse 


Archer, Jr. 
7. John R. Bennie, A. Morton Shapiro, Charles Z. 


Seltzer and Referee William Lipkin 
8. Robert Burk Johnson, Asst. 


Teitelman 


Pros. and Saul 





9. Julius Sklar, Dante M. Saputelli, Joseph & 
Sherman and Samuel W. Strauss 

10. Sidney P. McCord, Jr. and William T. Cahill 

1l. Henry F. Stockwell, Herbert K. Reay, Charles 
A. McGeary, Joseph R. Moss and James D. Stockwell 

12. William S. Zink, Louis L. Goldman, Sen. Josep# 
Wm. Cowgill, Carl Kisselman and Norman Heine 


1. George Purnell and Herbert Horn 

2. Hon. Edward V. Martino, Justice Joseph Wein- 
taub and A. David Epstein 

3. Senator Joseph Wm. Cowgill & Bernard Protzel 

4. Hon. Gene R. Mariano, Hon. Vincent S. Hane- 
tan and U.S. District Court Judge Thomas M. Madden 

5. E. Stevenson Fluharty and Daniel B. Toll 


MY, 


6. Hon. Edward V. Martino, Chief Justice Arthur 
T. Vanderbilt and Governor Robert B. Meyner 

7. William F. Hyland, Carl H. Auerbach, Edward T. 
Curry and Albert J. Klein 

8. David F. Greenberg, W 
Palese and Joseph Lipkin 

9. Pros. Mitchell H 
David H. Markowitz and S 


Louis Bossle, Hon. Rocco 


Cohen, Blaine E. Capehart, 
Arthur Levy 





* 10. William Davis, Theodore Moss and S. Lewis 
Davis 

11. Charles L. Rudd, Benjamin Asbell, Congress- 
man Charles A. Wolverton, M. Leroy Cobbin and Hon. 
Wm. R. J. Burton 

12. Neil F. Deighan, Jr., 
Vincent L. Gallaher 


Louis N. Caggiano and 
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evidence as to his character, al- 
though the text of the rule fails 
to make this clear. The com- 
ment draws a distinction be- 
tween ‘evidence of good char- 
acter” and “evidence to support 
his credibility”. The latter, if it 


can successfully be distinguish- | 
ed from the former, would only | 


be admissible after the state had 
introduced evidence (other than 
the conviction of a crime) ad- 
missible solely for the purpose of 
impairing credibility. Both the 
Commission and the Court Com- 
mittee would prohibit evidence 
of the conviction of a crime 
solely to impair the credibility of 
a defendant, unless he has first 
introduced evidence admissible 
solely to support it. 

The Commission has made a 
significant change with respect 
to Rule 22(a). This concerns the 
old and much-criticized” rule of 
the Queens Case” which re- 
quired that a witness have the 
opportunity to examine a wri- 
ting before being cross-examin- 
ed in connection thereto in con- 
nection with impeachment of 
his credibility. Tne Court Com- 
mittee recommended adoption 
of the Uniform Rule which pro- 
vided that it would not be neces- 
sary to show or read to the wit- 
ness the writing, although the 
judge could, if he deemed it 
feasible, require the indication 
to the witness of the time and 
place of the writing and the 
name of the person addressed. 
The Commission’s proposal 
would make it mandatory that 
this information (except for the 
place of writing) be given to the 
witness, and would explicitly 
grant the judge the discretion 
to require that the whole writing 
be shown to the witness. Al- 
though it has been required in 
New Jersey that a foundation be 
laid by asking the witness if he 
made the statements before in- 
troducing the writings into evi- 
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Jersey ever accepted the rule in 
the Queen’s case that the wit- 
ness must be allowed to examine 
and read the writing.” The pro- 
posal of the Commission then 
may constitute a step towards 
the old and controversial rule 
of the Queen’s case. 

A second departure from Uni- 
form Rule 22 suggested by the 
Commission is to remove from 
the trial judge discretion over 
the exclusion of extrinsic evi- 
dence of prior contradictory 
statements. Such exclusion is to 
be mandatory unless the witness 
was so examined while testify- 
ing as to give him an opportuni- 
ty to identify, examine or ex- 


plain or deny the statement 
This is the traditional rule re 
quiring a “foundation”. 


E. Privileges. 
The significant differences be- 


tween the Bigelow Commission 
and the Court Committee views 
on “Privilege” are confined to 


Rules 23 and 28 (marital privi- 
lege), 24, 25 (self-incrimination), 
35 (communications to Grand 
Jury), and 39 (comment by the 
court and counsel). Other differ- 
ences are largely matters of 
style and organization. 


The Comm: n’s report en- 
larges the man'le of the privi- 
lege against self-incrimination 
in Rule 24 by defining as ‘“in- 
criminating” two matters which 
the Uniform Rules, as originally 


drafted, did not define as such. 
The first of these extends the 
privilege to crimes against an- 


other state or the United States; 
the original draft applied only 
to violation of the laws of “this 
State’. The Court Committee 
did not take a position on the 
question whether this extension 
was desirable. A strong argu- 
ment can be made for the Com- 
mission’s view, for it would pre- 
vent the anomaly of forcing a 
person to testify in a State Court 
o something which may lead to 
his conviction of another crime 
across the street in a federal 
would also 


court. Such a rule 
have the desirable effect of re- 
moving any doubt that federal 
“immunity” statutes such as the 
McCarran Act are effective in 
state as well as federal courts 
However, there are opposing 
considerations which have led 
most courts to a contrary con- 
clusion 

The second substantial en- 


largement is the adoption of the 
doctrine that a matter will in- 
criminate if it is a “clue” to the 
iscovery of circumstances con- 


nected with the crime. This 
broadening is controversial in 
that it may open the door to 
abuse of the privilege: almost 
anything, it has been argued, 
could be a “clue” to the discov- 
ery of a circumstance which 


with other circumstances would 
be a reasonable inference of the 
commission of such a crime. Our 
own Supreme Court has not ac- 
cepted the “clue” doctrine, and 
the authorities are divided. 

In Rule 25 the Commission has 
deleted paragraph (c) which 
would have permitted the taking 
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of body fluids or substances for 
analysis. It might be suggested, 
however, that if blood, saliva and 
other bodily tests are to be ex- 
cluded they should be excluded 
on grounds other than self-in- 
crimination, which has almost 
universally been held to apply 
only to testimonial compulsion.’ 

The Commission has recom- 
mended that Rule 35 be deleted 
whereas the Court Committee 
recommended its adoption. This 
rule provides that a witness has 
a privilege to refuse to disclose 

communication by a com- 
plainant or witness, and evi- 
dence thereof is admissible un- 
less the judge finds (a) the mat- 
was not within the function 
of the grand jury to investigate 
(b) the grand jury has fin- 
ished its investigation and the 
has been made public or 
(ec) disclosure should be made in 
the interests of justice. The ma- 
jority of the authorities support 
the position of the Court Com- 
mittee that the rule or a similar 
one should be adopted.‘ The 
usual argument is that the 
opening up of grand jury pro- 
ceedings, which is possible with- 
out such a rule, might result in 
forewarning subjects of the pro- 
ceedings, with consequent detri- 
ment to law enfdrcement. 

The Commission’s report on 
Rules 23(2) and 28 also involves 
substantial changes. The Court 
Committee recommended that 
privilege against disclosure 
by a spouse of confidential com- 
munications made during the 
marriage be limited to the com- 
municating spouse. This was a 
change from the original draft 
of the Uniform Rule wherein 
one spouse could also prevent 
his spouse from testifying as to 
such communications in most 
instances. he Commission’s 
view, which is more nearly in 

‘ord with existing New Jersey 
law, is that (with minor excep- 
tions) no spouse can testify to 
-onfidential communications un- 
both consent. Furthermore, 
the Commission has deleted the 
proposal of the Court Commit- 
tee and the drafters of the Uni- 
Rules that the spouse not 
to claim the privilege 


ter 


or 


matter 
matter 


the 


1e€ss 


fray 
rey 


be allowed 


if the communication is offered 

the defendant in a criminal 
case (unless the spouse is the 
complainant or the accused is 


charged with an offense against 
the spouse or their child). Most 
the modern authorities prefer 
the Court Committee view 
which provides that the only 
holder of the privilege the 
communicating spouse.” On one 
side it has been argued that the 


of 


is 


nly reason for the existence of 
the privilege is sentiment and 


delicacy, and on the other that 
the existence of the privilege 
promotes communication  be- 
tween husband and wife. Most 
authorities felt that the doubt- 
ful benefits of the privilege may 
outweighed by its suppres- 
sion of crucial evidence. and 
that its scope should thus be 
narrow 

The Commission and Court 
Committee proposals differ with 
respect to the right of counsel 
and the judge to comment on 
the exercise of a privilege.* This 
long been the subject of 
much controversy among the 
authorities. The Court Commit- 


be 


nas 


tee favored adoption of the po- 
sition of the Model Code that 
such comment is proper, and 


that the trier of fact might draw 
all reasonable inferences there- 
from. The Commission, however, 


has recommended adoption of 
the position of the drafters of 
the Uniform Rules that such 
comment should be limited to 
comment upon the accused’s 


to 


failure to 


testify. The Commis- 
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sion would further confine this 
to the situation where direct 
evidence tending to prove the 
crime has been received, which, 
if untrue, the defendant could 
disprove with his own testimony. 
This is close to the existing New 
Jersey law.’ No distinction is 
apparently drawn to allow com- 
ment on the exercise of a privi- 
lege by a witness as opposed to 
a party, in spite of the fact that 
the possibility of comment would 
not ordinarily deter a witness 
from exercising the privilege. 

In Rule 37 the Commission has 
provided that the failure of a 
witness to claim a privilege with 
respect to one question shall not 
operate as a waiver with respect 
to any other question. The exact 
scope of this, in view of the pre- 
ceding paragraph providing 
that a person waives his privi- 
lege if he discloses any part of 
the matter, is uncertain. 

F. Extrinsic Policies Affecting 

Admissibility. 

The changes proposed by the 
Commission in the Uniform 
Rules are not as substantial in 
this section as in most others. 


One of the most important 
rules to the entire scheme is 
Rule 45. As proposed by the 


Court Committee and the draft- 
ers of the Uniform Rules, this 
provides that the judge may in 
his discretion exclude relevant 
evidence where he finds that its 
probative value is substantially 
outweighed by the risk that its 
admission will (a) necessitate 
undue consumption of time or 
(b) create substantial danger of 
undue prejudice or confusion or 
(c) unfairly and harmfully sur- 
prise the opposing party. A Com- 
mission change narrows this dis- 
cretion somewhat as it provides 
that the trial judge must find 
that the probative value of the 
evidence excluded is “slight”’. 

A further change allows the 
trial judge to exclude evidence 
which is “too remote” without 
consideration of the above poli- 
cies. It is probable that this ad- 
dition will not work any signifi- 
cant change. If evidence should 
be excluded because it is ‘too re- 
then surely its admission 
would necessitate undue con- 
sumption of time. It is to be 
hoped that the inclusion of such 

provision will not lead to a re- 
turn to the universally discred- 
ited’ concept of as op- 
posed to “logical” relevance. The 
major criticism of such concept, 
apart from its vagueness, is that 
where courts are not given a 
policy to consider in areas where 
leeway may exist, they tend to 
base their exclusions on prece- 
dent rather than on the peculiar 
facts of the case at hand. 

A minor alteration appears in 
Rule 51, which provides that 
evidence of subsequent remedial 
or precautionary measures is not 
admissible to prove negligence 
or culpable conduct in connec- 
tion with the event. Of course, 
such evidence may be admissi- 
ble to prove other things, such 
as control. The Commission has 


mote” 


leg 


made a change by the addition 


—S 
of a clause, “except when Sudhd 
measures are taken under cig 
cumstances making them a page 
of the event.’ The stated pum 
pose of this is to protect “ re 
gestae principle”.” It is doubt 
ful that this in effect accon 
plishes any actual changes. 
it is difficult to see how som 
thing could be both “part of ¢} 
event” and still subsequen: to 

Rules 42 and 43, which exely 
the testimony of the judg 
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larged to provide that if tp 2¢ 4 
judge finds that such testimc rd 
would be of importance he shay SUP® 
declare a mistrial. Presumapig 4° § 
this power already exists, ang Ca 
the only change is to make ifg -ndic 
exercise mandatory, in Orde) “eC Of 
ance with a suggestion in tigfzppli 


comment of the Court Co 
tee, endorsed by the Editors 
the New Jersey Law Journa! 

Although the Commission ; 
made many other changes of r 
arrangement in this section, n 
other changes of substanc 
pear involved. The Commissi 
has not adopted the sugg 
of the Editors of the New Jerse 
Law Journal” that Rule 41 
broadened to allow specifica] 
testimony as to such occurren 
in the jury room as the dravwin 
of lots. 





(To be concluded) 
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New!! Dual Case History 

At last a case history envelo; 
is available which is suitab 
use in both Real 
Court matters. 
Supply announces the produc 
tion of an 18 point supercraff 
handmade file envelope with 
most 
history printed on one h 
the envelope and a most 


























for real estate matters pri 
on the other half. No longer an 
need to keep two separate en¢ 
velopes on hand; the dual 
history 
tion. 
The envelope is sturdily con 
structed to withstand the: mc 
rigorous handling and its in 








detail will simplify and expedi:@: 


your office procedure. 

The dual case history is 
available as a form to be use 
a work sheet and inserted in thé 
file, or it can be printed on 


au 


file folder or file jacket as wellzov 


as on the supercraft file en 
velope. 

The items we manufacture an 
sell are designed to save you tim 
and money, we never con 
mise with quality. 

ALL-STATE OFFICE SUPPLY 
502 High Street 
Newark 2, N. J. 


MArket 4-5577 
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ABA Speaker Traces Airport Operation Law Lawyers Invited To Join| Emergency Business Controls Geared For 


ea Inter-American a Flexibilit 
Courts Found to Define those of his employees. can Bar Yy 
Standards ae far as generalization 4: its ninth conference in| Federal emergency control; rent or credit controls. Ration- 
— (aes ..*tiinitiaiaaia ed possib - It - be said that pallas, Tex., in April of this year,| powers over business present a/ing at the industrial level al- 
ening Continued the courts have consistently | the Inter-American Bar Associ-| flexible pattern, but could| ready exists on a limited scale 


yrogress i tion re held ai t i t : ; ; ¢ s ie ; Hi seks 
eS n aviation — ae bare nr to be a ation changed its constitution | change rapidly if dictated by any | through a system of priorities. 
x ee ss PIOPEetasy Sne Hes 6 Gree | ond bylaws to permit qualified | international crisis, says a re-| Rationing at the consumer level 


ae tont ¢ irnorts ”’ a ‘ : an a : : ae 2 : , : R pers 
nent and control of airports,” mental function unless specific | ingiyiduals to become members! port by” Commerce Clearing is also a form of priorities. 















an j Tulli ~ 2 4113 tnt ~ haw Sse 
Se a oo of the association. Until that} House. DRAFT—Full powers are al- 
tors “are aan pores Sos gant pa por ig 8 aoe historic arntahey-- the association,| All of the major control stat- ready spelled out. Draft calls are 
) standards of care commensu- | the courts tend to construe them | Cunded _ 1940 by a group of| utes are geared to permit ex- | fixed by current needs. 
ate with the hazards involved,” strictly in favor of finding air- distinguished erg American | pansion of present limited curbs, CIVIL DEFENSE - In any 
> adds, “but it is not necessary | port operation to be proprietary and United ates lawyers, the CCH report states, adding | emergency, the Federal Civil De- 
r desirable to make them in-/ in nature.” Judge, oF gp ese ggen Rigeceone oc that no recent changes in the /fense Act. would play a highly 
urers of the safety of those who Hillier divided or en nese had ae OM organiza- | emergency control pattern have important role. Many powers, 
ise airport facilities.” bil ee tg even metal institutional mem-' taken place. including some requisition au- 
sa : sponsibility of airport operators | bers. Thus, practically every Na-} Under the Defense Production thority, are sheathed in its pro- 
nd Cases on this subject, he said, to invitees into three subtopics!tjonal bar association in the Act pote ‘iene Military Pera 
ce ifg ndicate that most — “have —duties and liabilities to pedes- western phere, together | Trainin _ aetalee Act al toes eae 
a” ognized these 8 inciples and trians and vehicle operators in| with many of the local bar asso- the saad Control Act, there Lk Well-T lled 
wpplied them realistically situations not directly related to  cjations ther professional paar ae cuntneie “nteh acu awyers ell-travetie 
f Hillier’s phrases are -on- sircraft, similar duties and lia- organizations having a legiti- on pe willaet sede —__—- 
@f:ained in an address, “Airport ties in connection with air-/| mate interest in its work. had bie se pote it nothine : Washington, D. c. (ACCN)—A 
: sau ; ‘ ) 8} total of 413 business trips dur- 





ara ft Juitine a 1 linhilitione |... - ‘ a 7 
raft; and duties and liabilities | joined the Inter-American Bar 


nal Jperators’ Liability he I 
" to operators of aircraft. Association 


n hagifore the insurance law se 
Of r@j:-he American Bar Assn 

npj.atter’s 79th annual meetings 
llas. In substance it 


more would be required than a / jing a recent four-month period 
: Presidential finding of a de- we, , it: 
Regarding the first category, pongo ee ee = : g were reported by 370 Capital 
Hillier said. “While ; res Alter the initial organization- | fense-demanding need. lawyers who answered a ques- 

Sn WW ELLE re — al meeting in Havana, Cuba, in These currently effective stat- tionnaire on their traveling 
pay SS a Sane) eet, Sg neetings of the| utes, as they now stand, would habits c¢ nducted by the Lega! 
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aD. 
‘iol Poe pn es “ = ee associatior re held in Rio de | support priorities and alloca- Register, a publication here. 
i aia te aea ey ee ita asks ae Tesco sie ate Janeiro, Mexico City, Santiago,| tions affecting materials, in- | The lawyers said they took 196 
Se Construction and operation Planes, an airport operator has Lima, Detroit, Montevideo, Sao! creased and more stringent draft | of their trips by air 163 by rail 
‘if airports in the U. S., has duties to such invitees which! paylo and Dallas. All of these| calls and over-all curbs on ex- 150 by car and 4 by ship iia 
2.93 2rown with the growth of the nave no direct connection with meetings y very well attend-/| ports and export destinaticns. . 
‘@};viation industry but airports his flight operations. . ed and significant contributions; All such control laws center |[Rarciay 7-2574.  PLainfield 5-8831 
“8 : frequently had ¢ culty in In short, with regard to the were made to the advancement | power in the President, who has Span ito mice 
ping up with expanding air | parts of his pr ses not direct-| of the science of jurisprudence! delegated these powers to spe- SAMUEL K. PEARSON 
"}x fic,” Hillier noted ly concerned aircraft op-|in the Western Hemisphere. | cialized agencies, according to | CONSULTING METEOROLOGIST 
; Operation of a major itions, the airport operator | Furthermors it these confer-| the CCH report Piping Slt ps 
snow big business. For ex has substantially the same/ences sub f importance The report summarizes the Plainfield, N. J. 
the first six months duties to persons invited thereon | and of timely interest have re-| current control picture to show 9 Cortland St., Room 1010, N.Y.C. 
re were 145,829 scheduled air | as any business or building pro- | cently been explored, including | the various possibilities. as fol- 
‘icshts at the Chicago Midway | prietor. He is subject to the sameé | initial consideration of the legal | lows: 
story irport with 4,371,703 air pas- hazards and to the same type of |.problems oi ymic energy and| PRIORITIES—These apply to- OVER 40 YESES ee 
valongingers,” he observed ‘laims, and has available the|also of the legal problems re-| day for a limited number of APPRAISER 
¢ . eg Legal as well as other hazards | Same type of contributory negli-| garding the economic develop-| vital metals, among them steel Nee nee tae 
oe B:wait the airport perat gence defense in proper cases.” ment of the yuntries of the} and nickel. Only a defense need FEDERAL, STATE & COUNTY COURTS 
Om-@iillier stated. He listed The key to the second class | Americas decided by the President is re- = LR LANES ca 
rodue@egal hazards as falling of cases, those having to dO| ‘There are four classes of in-| quired to extend the list and to 200 OLIVER ST., NEWARK 5, N.J 
roraagnree major categories—th with duties and liabilities to | qiyiqual mem rships: move into an economy of broad MArket 3-1119 
srietor-invitee relations! pedestrians and vehicle opera- Juniors (five years of practice priority and allocation powers. 









a Sere 200 Come ve h Sosiarcige se or less); seniors (more than five} EXPORTS Wide authority 
graft in storage and Hillier remarked, aise “ re we years of |} ice): associate | presently exists to regulate ship- 
actors wrapped up in the con- lesidavagine the — ae (similar t¢ enior membership ments overseas. to circumscribe 

t of the duty to use reason- ‘taken adequate precautions Red life member- shipping areas and to prevent 
rn pedestrians and vehicular re: Juniors, shipments harmful to national 


sailment relationship, as 








requiremen 


care in the control and di- | Wa ship. Annu 





: a " 4 traffic 4} t segregate it fre 7 MarR 
- anggection of air traffic reine, and Pe er — $5: seniors, $10: associates, $25.| defense. Currently, restrictions 
px ES , runways and taxl ramps cis : : > aj . P Co ict and 
“J A reliminary auestion im- salle 2 F ife member! 1ip is co e red are aimed at JOMMuNIst and 
_— _* “The dangers may also be ap- Life me nfer 


upon those who have made a_ Satellite areas, but the Office of 


1 cas@fportant to any discussion of , 
, ig - rent + the sctria : 
a o the pedestrian or one-time contribution of $500 or | International Trade could ex- 












ituasgin airport operator’s legal lia- PINS eS Nace ene he ae 

lity, is whether airport opera- ™0tor vehicle operator, however, more tend controls elsewhere and 
: ae = : and his disregard of warnings or évextiane 
onion is a governmer )- ; nenibevshin i ght. 


see ri yop disregard of danger may bar any Applicat INFLATION CURBS Mane 














ietary function es- “ Sie the Inter-Ame! n Bar Associ- : 
se recoverv e added 6 ter-AmM lcan ar SSOC1 uy 

ecially relevant, yo | recovery,” he add es ose lation should be made through | ©*iSt today, even on a stand-by Let Ribe Factors Corp. 

torney said. sir most air- As _ eer eere pi ic ero Willi ome R ae ial Esq tibet basis. No statutory authority ap- take the money worries 
z : , illier declared, the airport op- tilam OY Vallance, Esq., sec- | Ri sicatl RRR Ss e : 

sorts are owned by and operated : a betes aoe yarently exists for ce, wage, 

Jorts are owned by ana operated or owes them the duty of retary general of the associa- I “ . for pri = out of your business. 

: r the direction or control of viding a reasonat safe tion, 1129 Vermont Avenue, 






icity, county or other govern- or takine off. landing and | Washington 5, D. ¢ No Inference Intended 


nental body. 4 Commercial Finance Plans 
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west hae the eens Seen os To sum up this group of is at all heavy great skill is re- It has been called to our at- 
ee rior funet * —— ” he said, “it Ch nee the quired for i yper handling,” tention that the cigest i the 
exffoserved, all liability may be Cours nave held the airport op- he said opinion in Burke v. Central RR. © ACCOUNTS 





voided because of the 
‘candy of the sovereign 
tion is held to be pr 


erator respon: ibis: for damages “At first glance, this would| which appeared on page 1 of RECEIVABLE 


concealed or un-_ seem to be a field closely related | the issue of November 22 might 
Js ree eae at . waweitas ery nt rather tha lead r readers to infer that 
: 2 efects in the runways | to a governm ntal rather than a! lead our reader: ») in a 
I or ag Operavor May De re- | or i ways but where proper proprietary function. Since a Edward J. Madden and Samuel e INVENTORY 
: Onsible for bot h orts and warning of obstructions and de-| city is not normally liable for|M. Cole had represented the 
PPL! fects is given, the aircraft op-| errors of its policemen in di- plaintiff throughout the case e MACHINERY 


—We Cooperate With Attorneys— vehicular traffic, it may | and were responsible for the de- 











ator who ignores the warnings | recting ve 
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SARASOHN & CO. may be guilty of contributory be asked why an airport opera- | ficient answers to interrogator- 
- FIRE ADJUSTERS FOR THE negligence which bars any re-| tor should cur liability for | ies. This is not so. They came bd EXPANSION & 
| POLICYHOLDER : 1” errors in directing air traffic....|into the case just a few days Reorganization 
ITED 786 Broad Street, he airport operator as a| “It has been recognized, how- before the trial and had nothing 
Sees 8, 1.2 > of planes stored in facili- ever, that negligent or improper | to do with the answers or plead- 
’ MArket 3-3213-4 t ns Pi ane Rae is ds ings. all of which had been pre- 
% ies at the field, ‘must use due! traffic direction may be grounds gS, al p RIBE FACTORS CORP. 
; ——__—_—__—— - care in handling the bailed’ for civil liability to rig in- | pared by previous counsel. We 786 Broad St., N 20s 
, [metossy pur WU planes,” Hillier stated. “He has/jured as a result there ’ Hillier regret any erroneous inference roa ewar 
RK 9011-G puouryd [[e9 “diay [Pat been held liable for damage stated. that may have been caused and MArket 3-8576 
emewy ‘Buyapuey ‘siuaw pau b US ecligent taxiing a “Probably the best known case | are happy to publish this ex- - 
: S08 ed by negligent taxiing of agg MELVIN H. BELL, Pres. 














bailed plane, or by unauthor- in this field.” he added, “is| planation in fairness to them 











_ if ized flying vad a bailed plane by Eastern Air v. Union Trust aE 
. if his employee,” the speaker Co. [(Ct. App. D. of C., 1955) SUPERIOR TRENTON SERVICE 
cs added. 221 F.2d 62, Aff’d 350 U.S. 907 Superior and U.S. District Court judgment searching. 
)N . fan air (1955)] involving a midair col- Receivership search in both courts. 





The legal liability of a 
r operator r errors i lisio etween a Bolivian fig j : ; ; 
operator for plage Me] Br . . d : ve wight Corporate Status, including Tax information. 
» control pres a field i lane and an Eastern Airlines - ? Seay? 

en eee field in at PLP eS EF 43 Abstracts and information in all courts and departments. 
“courts have moved cau- Plane as both were attempting 

. . . and properly so,” to land at the Washington Na- SUPERIOR TITLE SEARCH COMPANY 
ier observed. “The control tional airpor (W. Coe McKeeby) 

OF INSURED PROPERTY LOSSES and direction of air traffic at “The Ci ourt of peals for the 24 Branford Place Tel. MArket 3-4232 Newark 2,N. J. 
en noe: Fenenic, 0. 4, and adjacent to an airport is a| District of Colun permitted 


Preeet, 5.098 J ticklish problem, and if traffic the estate of tern passen- 


ger t ng m the U.S. ane 
ements ened the ground that ‘he eontrl tow- DEPOSITIONS - BERGEN COUNTY 
—" eau. be taken in quiet heari b 
MORTGAGE Oo A N % der the circumstances. || aarthond! mopertare and Notesion Wecchieen of eontiar ar 


Ist and 2nd MORTGAGES - RESIDENTIAL - INDUSTRIAL & COMMERCIAL qperation of the control tower |“? ¢* oUF Beating seem. .Aedeer Mating mamty 


ACCOUNTS RECEIVABLE - NON-NOTIFICATION was not a discretionary govern- I ERSE : (C SERVICE 
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|MORGAN co. pets tee eould therefore be held Hable 210 Main Street, Hackensack, N. J. 
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Forwarders Recognized Mitchell 2-0534 act.” Hilli id Leonard W. Meyer 
t, llier said 
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Whiplash Injuries Will Be Studied At °° priene tincibiie To 








Medico-Legal Forum Entertain State Bar n Leferees are abbreviated a/k 
SS ee as in; T-Tal lyn: W-Weelans s Ave EI 
I ‘ ee P tha pies — E re NI J 79 Bergen Ave., ab. $22,816.84; asset refr ote 
N. Y. Supreme Court Justice mate of the American Board of The thespian proclivities of city: vole $12,708.67; assets a 
Owen McGivern will preside at | Neurological Surgery and Fel- | sp. new Jersey lawyer will be on|  §2:802.555 retr. solr. Alfre J 18 Rutgers St. West 0 : 








ler *troti + > jirect low Jerics ‘ veas) ] & : . ae « ae eo = . 4 : A assets $1] y 
a demonstration of the direct low, American College of Sur- 4g; play as a sidelight to the an-| HiKAn 1 e Ine... Mul sate UL. & T.; solr. Ravin & R.; 1126'S 





























































































































and cross-examination of the geons, will testify as the medical yy.) mid-year meeting of the ae nt. weft) WL. & &.; soir.| STABAK, Matthew, Jr.,— R ; 
nA e <t ant j 9 > > , , "a rte a a . . ‘, ) I ae i | i is hiver vo 3% ics, 
medical experts in a case involv- | experts. New ey State Bar Associa-| Toro 4 Ot oe : 19.65 ts $1,500; refr. W.L. & 1 ‘i 
, ‘ : . ” toler inivcaea « Trit¢ ot ~ enhmitted . a : i SM hlaroud yo §=6INGHIey = é ’ 8 rr telbaun } g oma 
ing a “whipl ash neck injury, at Written qu stions submitted |tign December 14-15 in the eeicia coi.: liab. $6,970.9 set ae: Sane Se ae bo 
a Saturd: iy forum of the N. Y.| by the audience will be discussed | por, ley-Carteret Hotel, Asbury aes ee ee ee ee he ITO Taras, Wiser % l leh, sa 
rE ising Law Institute to be) at a lunchec neeting and at) pay; HUTTON, Mae a/k/a Jinny Hutton,/ 663.47 sets $300; refr. W.L. & Ti 
hel December 15 at the Hotel! the conclusion of the forum. ae ee ee Ne Pree 0. PCr las oe erence ll aera stanetae gol (CERES DT ; 
aa si ‘ = Pree Se Three county bar associations i AERC ee eae a ee pre en - cg DIOR. con 
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Sone Avenue, New York City. | may be obtained from the Prac- ; ee ; ay , as SUNS ) t rnardsville jetutes 
} OY btacce ‘ . " pr en a Re \ s x g 
A full day will be devoted to| tising Law Institute, 20 Vesey <7 . 1 " 
1 o , , , ’ tT . Vv € » u ¢ > - = P 
chniques and tactics of skilled | Street, New York City. The fee is as ( sper EGAL NOTICES 
‘ 2-2 . ‘ 1 ning in et r i # 5 0 LE CE 
counsel for plaintiffs and de- | $15.00 which includes luncheon. a LA 13 ee ‘ es ty 
‘ Terrace. Pa as fice 
| ts ; ling leAicrs & | e NEW JERS : 
fendan in handli 1g medic al an. eee scsaiieien ult tla 4 N} Rs 
proof in various “whiplash” in- ; ase sre ges Road i 1s 
: . » AIT aRy ne Mor JU ry; 77 : rn , ti 
jury cases and complications Re man Sai areas ; r. $ 
which may develop RTIFICATE OF DISSOLUTION Se ree ed oF i x my s . 
m ee” =, \ . ! l y ri 8 pre aom mm yay asi jpJchaa % os ee ye sisi ses : Pin 
The demonstration will be fol- (ivaetina ’ 2 iui ind ik LEGAL NOTICES me tor i Seta e) 
lowed by panel discussion of the | “WHEREAS, It appears to my satisfaction +: ee \UCTION : t my office 
‘ontroversial aspects of cervical | ics for the voluntary dissolution thereof) 5) 4 ( a ; : 
injuries. Claims based upon ag- — rhb Ae ‘ Me oe alt the stock > a’ l oe. siaatecreaiesas \ » RK Aes Mi ih STOCK a corp ration ° is State. whos 
gravation of congenital anoma- GRAND TRON & METAL CORP ; <i omc oi iS I 3 COMPANY t Ne 
lies of the back and other pre- |. t 3 ico 1 Place a if oe ; 744 Broad Street, a * = 
existing conditions in the lum- spel aah esas Pea arrears Migietecadauerh Met Tam eey eee , E 
bar and cervical areas will also | ving the agent therein and {1 Ket EGAL NOTICES cess aga : 
be analyzed. Salta s the ire 14 as aR ie aed hal : Y, 
A. Harold Frost, of Berman & sere ta ‘ ty Court Se r, . f t 
= r r r ~ at wt . 
Frost, author of “Preparation of ; ties tel g res itt 
a Negligence Case,” is chairman | ..3). 03 tn eaves asuhe r judgment . 79. a du t 0a 
of the forum. Other New York tify that ¢ Peer aig ‘- eee son a SDOLO, NANCY MARIA 1 s ah ting r-— poand 
trial lawyers in the panel are] otice a duly executed and attested consent . id ROCCO THOMAS AB CHEREAS the subsidiaries: n 
+ writing to the ution of satd cor vely ; , > pierrengy Ci ¢ rm 
Albert Averbach, of Gair, Finley, | ‘2 f"' ee. ae 
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Dated: October 30, 1956 
ESTATE OF ROSE BLUME, deceased. 
Vursuant to the order of AVRIAN M. 
FOLEY, JR., Surrogate of the County of 
kssex, this day made, on the application of 
the undersigned, Executors of said deceased, 


notice is hereby given to the creditors of 
said deceased, to exhibit to the subscribers 
under oath or affirmation, their claims and 


demands against the estate of said deceased, 
Within six months from this date, om they 
will be forever barred from prosecuting or 
recovering the same against the subscribers. 
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Rutgers Law Library To Remain Open During 


Christmas Vacation 


Newark, Dec. 6—A group of 
eager beaver law students have 
won their first case. They have 
forced their law library to re- 
main open during the holiday 
recess which begins Dec. 21. 

The State University law li- 
brary here ordinarily is open 
seven days a week, 8 a.m. to 11 


p.m. daily, and 9 a.m. to 11 p.m. | 


weekends. During the Christmas 
recess it was to have been closed 
for five days. 

But a student petition caused 
Prof. Vincent E. Fiordalisi, law 
librarian, to revise his schedule. 
The library will be closed only 
Christmas and New Year’s days 
and their eves after 5:30 p.m. 

“The students made a persua- 
sive case,” he explains. “They 
argued that they were being de- 
prived of their rights without 
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NORMAN N. POPPER 
REGISTERED PATENT 
ATTORNEY 
Academy St., Newark 2, N. J. 
Mitchell 2-1406 


Ser es ara 


ible to attorneys only 











due process. After all, who can 
discourage a desire to learn?” 

Rutgers’ 51,000-volume law li- 
brary, only one in the State 
which is open daily, takes but 
four holidays a year—Christmas, 
New Year’s, E>ster Sunday and 
July 4. Law students spend a 
large portion of the 54 to 60 
hours a week they need for class 
preparation in the library. 

Not all of the library’s busi- 
ness is done in person. Many at- 
torneys throughout the State 
make the most of their time by 
telephoning the library to have 
materials photocopied and mail- 
ed to them. This non-profit serv- 


ice makes Rutgers law library 
the ‘bookshelf’ behind every 
lawyer in New Jersey. 

Prof. Fiordalisi notes that 
young lawyers as well as at- 
torneys for large companies 
make use of the service. 

“We recently had a Union 


County lawyer request provisions 
of German divorce law for a 
case he was trying. We were able 
to prov ie him with the law and 
an Er. lish translation. He had 
tried everywhere else in the 
State to no avail,” Prof. Fiorda- 
lisi recalls 

“Judges, wri.ing with an eye 
toward history, call us for spe- 
¢ al items. They frequently make 
use Of our ecollection of books 
going back to the 15th century 
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A-42 4-373 (A-48 
A-4S2 54 A483 54 \-484/56 A-48 
iS7 A-488/56), A-576 t 
to locate precedents,” the law 
librarian adds. 


Faculty researchers and stu- 
dents require “fringe material” 
to provide the proper frame of 
reference in a legal matter. An 
example of this is the socio-legal 
literature available at the li- 


brary. 
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Revised Statutes 
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> of solution. 
EFORE, I, the Secretary of 
te of New Jersey, Do Hereby 
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the said n did, on the 
6, file in my 


attested consent 
on of said cor- 
the stockholders 
and the record 
on file 
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hav ereto set my hand and af 
fi ial seal, at Trenton 
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’ \. 
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Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 

















Christmas Vacation 
Schedule For Essex 
District Court 


After conclusion of business 
on Friday, December 21st, 1956, 
and through Tuesday, January 
lst, 1957, the Court will have the 
following sessions: 

Thursday, December 27th 

Friday, December 28th 

The Court will hear Small 
Claims Division cases, Tenancy 


Cases, Motions, Proceedings to 
approve settlements and proof 
cases. 

All sessions will be held at 
Part, Hall of Records, 41 13th 
Avenue, Newark, N. J. 

Contested Non-jury District 


Court matters may be set down 
for trial as follows: 

In such matters as all attor- 
neys in a particular case con- 
sent to its trial during Christ- 
mas Holiday, application may be 
made to set it down specially. 
Application to be by letter ad- 
dressed to Louis Hecht, Clerk of 
the Court. The letter shall state 
the reason for trial during the 
Holiday. 

Where all attorneys 
consent to a trial during Christ- 
mas Holiday, application may be 
made on motion to Part 1 of this 


Court. The Notice of Motion 
shall state the reason a trial is 
requested during the Holiday 
period. 


The Clerk’s office will be open 
daily for the transaction of bus- 
iness. 

A Judge will be available at 
all times for emergent matters. 

WALTER H. CONKLIN, 
Presiding Judge 
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NOW AVAILABLE 






Rubenstein on Business Closing 
ses; Partnership Clauses; Legisic- 
Hearings. $1.25 ea. or ($3 for set 

mimeographed), postpaid 

B. J. RUBENSTEIN 
790 E. 3 St., B’klyn 18, N.Y 
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AGENCIES IN: 


CaMDEN @ FREEHOLD 


PATERSON @ RIVERSIDE 


TITLE INSURANCE COMPANY 
OF NEW JERSEY 


7 NELSON PLACE, NEWARK, N. J. 
BERGEN COUNTY OFFICE: 65 HUDSON ST., HACKENSACK 
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